O 3 ON b BN

MNNN[\)MH-—‘MHP—J)——\)——‘V—*)—*"—‘
MAUJN’—‘O\OOO\)O\M#WNP—‘O\O

26
27
28
29
30
31
32

35

36

37

38

Qv@éw-—\ - ‘&wmmm

Councilmember David Grosso Councilmember Brianne K. Nadeau
Councﬂmember Mary M, Cheh Co/uxﬁfmel ert C White, Jr.
Councilmember Ehssa Silverman ' ,Co\urrﬁ’lfnembel Charles Allen

YN St

Councilmember Brandon T. Todd

A BILL

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

To establish the Office of the Child Safety and Well—Being Ombudsperson.

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA That this
act may be cited as the “Child Safety and Well-Being Ombudspel son Establishment Act of
2019~

Sec. 2. Definitions.

For the purposes of this title:

(N “Agency” means the Child and Famil‘y Services Agencyf

2) “Administrétive act” means any ac;fion, decision, adjudicgtion, failure to act,
omission, rule or regulation, interpretation, recommendation, policy, practice or procedure of the
Cﬁild and Family Service Agency, its licensed or contracted service and place providers, >and any

entity that works with Agency or the childreﬁ, youth, and families it serves. -
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(3) “Child” has the same meaning as set forth in the “Child F atahty Review

Committee Establishment Act, October 3, 2001 (D.C. Law 14-28; D.C. Ofﬁc1al Code § 4-

11371.02(1)).

(4) “Child Safety and Well-Being Ombudsperson™ or “Ombudsperson™ means the
individual responsible for administering the Office of the Child Safety and Well}-Being
Ombudsperson.

(5) “Critical incident” means any child fatality, near fatality, or serious bodily
injury that comes to the attention of Agency staff.

(6) “District government agency” means any District government agency, office,
or program.

(7) “Near-fatality” means any act, as defined by a medical or -other qualified
prbfessional, that threatens the life of a child.

(8) “Record” means all records, documents, bo'oks, papers, files, photdgraphs,
microfilms, sound recordings, video recordings, magnetfc storage media, computer data and all
other materials, regardless of physical form or characteristics, created, generated, recorded,
received, possessed or controlled by or on behalf of any District government agency, or for
which any District government agency has the right to aﬁdit or otherwise access.

(9) “Serious bodily injury” means any significant impairmeht of a child’s physical
or mental condition, as determined by qualified medical personnel, that includes sexual assault, |
sex trafficking, broken bones, or any other trauma, injury, or condition of sufficient severity that,
if left unﬁ‘eated, would cause permanent physical disfigurement, permanent physical disability,
or death of a child.

Sec. 3. Establishment of Office of the Child Safety and Well-Being.Ombudsperson
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There is established, as part of the Citizen Review Panel on Child Abuse and Neglect of
the District oyf Columbia government, the Office of the Child Safety and Weﬂ-Being
Ombudsperson.

Sec. 4. Appointment. |

(a) The Citizen Review Panel on Child Abuse and Neglect shall appoint the
Ombudsperson with a majority vote of attending members. Prior to the appointment, the Citizen
Review Panel on Child Abuse and Neglect shall consult with and may receive recommendations
from the Mayor and the Council of the District of Colum‘bia, regarding the selection of the |
Ombudsperson.

(b) The appointment of the Ombudsperson is subject to approval by a majority of
the Council.

Sec. 5. Qualifications.

(a) The Ombudsperson shall be a person of recognized judgment, Obj ectivity, and
infegrity who is qualified by training or experience to analyze problems of law, ﬁministratidn,
and public policy, with experience or familiarity with:

(1) Child welfare practice and policy of tﬁe Agency, in the region, and nationally;
and |

(2) The Agency’s child welfare data and Qase management system.

(b) The Ombudsperson shall be a member of the United States Ombudsman Association
(“USOA™) and attend the Nev; Ombudsman training offered by the USOA.‘ [f the Ombudsperson
is not a member of the USOA at the time of appointment, he, she, or they sh;all éommit to joining

the organization in advance of Council confirmation.

(¢) No person while serving as Ombudsperson:
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(1) Shall be actiﬁfely involved in political party activities or publicly endorse,
solicit funds for, or make‘contributions to political parties or candidates for elective office in the
District of Columbia;

(2) Shall be a candidate for or hold any other elective or appoyintive public office;

(3) Shall engage in any other occupation, business, or profession likely to detract
from the full-time performance of his, her, or their duties as Ombudsperson or to result in a
conflict of interest or an appearance of impropriety or paﬁiality.”

Sec. 6. Term of Office.

The Ombudsperson shall serve for a term of 5 years and shall continue to serve untilA
reappointéd or his, her, or their successor is appointed and qualified. He, she, or they may be
reappointed for additional terms.

-+ Sec. 7. Removal and vacancy.

(a) The Council, by a vote of two-thirds of the members present and voting, may
remove the Ombudsperson from office, but only for mental or physical incapacity to perform the
duties of the office, or other grounds sufficient for removal of a judge from the Superior Court of
thé District of Columbia.

(b) If the position of Ombudsperson becomes vacant for any reason, the Deputy
Ombudsperson shall serve as Acting Ombudsperson unti'l an Ombudsperson has been appointed
for a full term.

Sec. 8. Organization of office.

(a) The Ombudsperson shall select, appoint, and fix the.compensation of a person
as Deputy Ombudsperson and may select; appoint, and fix the compensa‘cién of such other

officers and employees as the Ombudsperson may deem necessary to discharge the
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Ombudsperson’s responsibilities under this act. Compensation shall be fixed within the amount
available by appropriation. All officers and employees shall serve at the Ombudsperson’s
pleasure.

(b) At least one person in the Office of the Ombudsperson shall be a District
Licensed Independent Clinical Social Worker with expertise in child and yox_lth welfare issues.

(c) At least one person in the Office of the Ombudsperson shall be an attorney
licensed to practice law in the District of Columbia with investigative experienee.

(d) The Ombudsperson may delegate to staff members any authority, power, or
duty except this power of delegation and the Ombudsperson’s duty to make any report under this
act. However, the Ombudsperson shall authorize the Deputy Ombudsperson to act in the
Ombudsperson’s stead in the event of illness, absence, leave or disability, or when, in the -
Ombudsperson’s sole discretion, an appearance of impropriety or partiality or a conflict of
interest prevents the‘ Ombudsperson from discharging his, her, or their duty in a particular matter.

(e) The Ombudsperson and his, her, or their staff shall be entitled to part101pate in
any employee benefit or retirement plan available to District government agency employees.

Sec. 9. Duties.
The Ombudsperson’s duties include the followiﬂg:

(D l;rovide information as appropriate on the rights and responsibilities of
children, youth, and families receiving services from the Agency, its licensed or contracted

service and place providers, any eﬁtity that works with the Agency or the children, youth, and

- families it serves, or to any children, youth, and their families that have come into contact with

the child welfare system;
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(2) Investigate any administrative act without regard to the finality of the
adxﬁinistrati\fe act in accordance with section 11;

(3) Monitor the policies, procedures, and éﬁrectives, as establisﬁed, implemented,
and practiced by the Aéency to carry out its responsibilities in delivering family and children’s
services with a view toward appropriate preservation of families and ensuring children’s health
and safety;,

(4) Recommend changes in the policies, procedures, and directives for addressing
the needs of children, youth, and families;

(5) Submit reports in accordance with section 16;

(6) Adopt, promulgate, amend and rescind rules and regulations required for the
discharge of the Ombudsperson’s duties and imélementétion of this chapter, including
procedures for receiving and processing complaints, conducting investigations, performing
conflict résolution, and reporting findings, conclusions épd recommendations. However, th'e
Ombudsperson may not levy any fees for the submission or investigation of cpmplaints; and

(7) Prepare and administer a budget for the office of the Ombudsperson.

Sec. 10. Powers.
The Ombudsperson’s powers include the folloxﬁng:

(1) Require the Agency’s participatioﬁ in alternative dispute resolution and to
faéilitate meetings between the Agency and Children,‘yoﬁth, and families to identify
recommendations and resolve concerns in adherence with local and federal laws, regulations, and

Agency policies and procedures;
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151 ’ (2) Undertake, participate in, or cooperate with persons and District government
152 | agencies in such conferences, inquiries, meetings, or studies which might improve the

153 functioning of the agency or lessen the risks that objectionable administrative acts will occeur;
154 (3) Make such inquiries and obtain such ;ssistance and information from any
155 District government agency, the agency’s contracted service providers and place providers, or
156 any entity that works with CFSA or the children, youth, and families it ser\}es, that the

157 Onibudsperson shall require for the discharge of the Ombudsperson’s duties;

158 4 4) Notwithstanding any other provision of District law, have access to and to
159 examine and copy, without payment of a fee, any District government agency records that are
160 required for the discharge of the Ombudsperson’s duties, including court dockets and recokr’ds
161  which are confidential by District.

162 ' (5) Direct log-in access to the agency’s data systems that service children without -
163 having to first obtain agency consent or knowledge.

164 (6) Permission to enter and inspect without prior notice the premises of the

165  agency and all licensed or contracted placement providers, except for licensed single-family
166  foster homes;

167 (7) Permission to enter and inspect with prior notice all single-family foster

168 homes, contracted and licensed service providers, and any entity that works with the Agency or
1A69 thé childrén, youth, and families it serves;

170 (8) Right to subpoeﬁa any person to appear, to give sworn testimony, or to

171 produce documenfary or other evidence that is 1'easonab]$' relevant to a matter under

172 investigation;
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(9) Bring suit in the Superior Court of the District of Columbia to enforce the
prévisions of this act; and

(10) Be an active member of the District Child Fatality Review Committee and
the internal Agency fatality review committee. |

Sec. 11. Investigation of administrative acts.

(a) The Ombudsperson shall conduct a suitable investigation, on his, her, or their own
initiative or upon receipt of a complaint, of an administrative act if the Ombudsperson believes
that the administrative act might be:

(1) Inconsistent with District law, policy, regulation, or standérds of good
préctice;

(2) Based on mistaken facts or irrelevant considerations;

(3) Unsupported by an adequate statemenf of reasons;

(4) Performed ih an unprofessioﬁal manner that is detrimental to the safety,
permanency, or well-being of chﬂdren, youth, and famﬂiAes; or

(5) Unreasonable, unfair, or otherwise objectionable, even though in accordance
with law.

(b) The Ombudsperson shall investigate all critical i,ﬁcidents when th,e Ombudsman has
reason to believe that the injury or death is suspected to be caused by child:abuse or neglect and
the family was involved with the Agency, its licensed or contracted service and place providers,
and any entity that works with Agency or the children, youth, and families it serves, during the
previous 12 months.

(c) The Ombudsperson, in the Ombudsperson’s discretion may decide not to investigate

because:
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(1) The complainant could reasonably be expected to use another remedy or

channel;
(2) The complaint is tl‘ivial, frivolous, vekatious, or not made in good faith; |
(3) The complaint has been too long delayed to justify present examination;
(4) The complainant is not personally agg1'ieved by the subject matter of the
complaint;

(5) Reéources are iﬁsufﬁcient for adequate investigation; or

(6) Other complaints are more worthy of attention.

- (¢) The Ombudsperson’s decision not to investigate a complaint shall not bar the
Ombudsperson from proceeding on his, her, or their_own initiative to investigate an
administrative act whether or not included in the complaint.

| Sec. 12. Investigation of administrative acts -- Rights of Complainant

(a) After the Ombudspersoﬁ has decided whether or not to investigate a
complaint, the Ombudspérson shall suitably inform the cvomplainant.

(b) The Ombudsperson shall, if requested by the compleihmnt, suitably report the
status of his, her, or their investigation to the complainant.

(c) After investigation of a complaint, the Ombudsperson shall suitably inform the
complainaht of his, her, or their conclusion or recommendation and, if appropriate, any action
taken or to be taken by the agency involved.

(d) A letter to the Ombudéperson from a person held in the care or custody of the
Agency, its licensed or contracted service and place providers, or any entity that works with
Agency or the children, youth, and families it serves, shai] be forwarded immediately, unopened

2

to the Ombudsperson. A letter from the Ombudsperson to such person shall be immediately
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delivered, unopened, to the person. Telephone and personal contacts bétweén the Ombudsperson
and a person in custody shall not be prohibited or monitored.

Sec. 13. Investigation of Administrative Acts -- Procedure after Investigation

(a) The Ombudsperson shall state any conclusions, recommendations, and reasons
therefore to the agency, if, after investigation, the Ombudsperson ié. of the opinion that an agency
should:

(1) Consider the matter further,

@) Modify ‘or cancel an act,

(3) Alter a regulation, practice or ruling,
(4) Explain more fully the act in question,
(5) Rectify an omission, or

(6) Take any other action,

(b) If the Ombudsperson so requests, the agency shall, within the time specified, inform
thé Ombudspeféon about the action taken on recommendations or the reasons for not complying
with them..

(c) After a reasonable period of time has elapsed; the Ombudsperson may issue his,‘ her,
or their conclusions or recommendations to the Council, or any of its committees, the Mayor, the
Citizens Review Panel on Child Abuse and Neglect, a grand jury, the public, or aﬁy other
appropriate authority. The Ombudsperson shall include any brief statement the Agency may
provide in reply to the conclusion or recommendation. |

(d) If the Ombudsperson believes that an action hias been dictated by'.laws whose results
aré unfair or otherwise objectionable, and could be revised by Iegi'slative action, the

Ombudsperson shall notify the Council and the Agency of the recommended statutory change.
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(e) If the Ombudsperson believes that any Agency official or employée has acted in a
manner warranting criminal or disciplinary proceedings, the Ombudsperson shall refer the matter
to the appropriate authorities.

Sec. 14. Rights of Agency

(a) Before fornially issuing a conclusion or recommendation that is significantly critical
or adverse to the agency, the Ombudsperson shall have consulted with the Agency and permitted
the Agency reasonable opportunity to remedy the concefn and reply.

(b) If the Ombudsperson makes a conclusion or recommendation available to the Agency
to facilitqte a reply, the conclusion or recommendation is confideritial and may not'be discloséd
to-the public by the Agency unless the Ombudsperson releases it.

Sec. 15. Duties of the Agency.

The Agency shall:

(1) Notify the Ombudsperson in writing within 24 hours after an Agency
employee becomes aware of an allegation of a critical incident;

(2) Provide the Ombudsperson with copiés of proposed revisions to current
policies or 1'egulatioﬁs, or proposed new policies or regulations, including administrative
issuances, at least 30 days prior to issuance. The 30 day notice shall not apply to issuances of
emergency regulations; and

(3) Provide the Ombudsperson with copies of all Agency staff direcfives.

Sec. 16. Reporting.

(a) The Ombudsperson may from time to time report on his, her, or ‘their activities to the
Council, or any of its committees, the Citizens Review Panel on Child Abuge and Neglect, the

Mayor, relevant agencies, and the public.
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(b) The Ombudsperson shall provide an annual report to the D.C. Council, or any of its
committees, the Citizeﬁs Review Panel on Child Abuse and Neglect, the M’ayor, and the public
by December 31 of each year, which shall include the following information~ from the previous
fiscal year:

(1) The number of contacts made to the Agency by telephonel, website address, or
otherwise;
| (2) The number and types of concerns made known to the Agency;
(3) The general sources of the concerns;
(4) The number of investigations conducted by the Ombudsman;
(5) The number of pending concérns;
(6) The trends and issues that arose during the course of investigating concerns;
(7) The outcomes of the Ombudsman’s investigations;
(8) The 1:ecommendations for resolution of the issue; and
A summary of systemic themes from the previous year and recommendations.

Sec. 17. Ombudsperson’s immunities.

(a) The substantive content of any finding, conclusion, recommendation, or report of the
Ombudsperson or member of the ‘Ombudsperson’s staff éhall not be reviewable in any court.

(b) The Ombudspefson and the Ombudsperson's staff shall have the samé immunities
from civil and criminal liabilities as a judge of this Superior Court of the District of Columbia.

(c) The Ombudsperson and the Ombudspersog's staff shall not be compelléd to testify or
produce evidence in any judicial or administrative proceeding with respect Ato any matter
involving the exercise of their official duties except as may be necessary to énforce this act. All

related memoranda, work product, notes, and case files of the Ombudsperson’s office are
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confidential, are not subject to discovery, judicial or administrative subpoena, or other method of
legal compulsion, and are not admissible in evidence in a judicial or administrative proceeding.
Sec. 18. Confidentiality.
(2) The Ombudsperson shall treat all matters under investigation, including the
identities of service recipients, complainants, and persons from whom information is acquired, as

confidential, except as far as disclosures may be necessary to enable the Ombudsperson to

 perform the duties of the office and to support any recommendations resulting from an

investigation.

(b) Upon receipt of information that by law is confidential or privileged, the
Ombudsperson shall maintain the confidentiality of such information and shall not further ‘
disclose or disseminate the information except as provided by applicable District or federal law.

(c) Investigative records of the office of the ombudsperson are conﬁdential and are
exempt from public disclosure under chapter 5 Subchapter 11.

(d) Identifying information about complainants or witnesses shall not be subject to any
method of legal compulsion, nor shall such information be‘revealed to the Citizen Review Panel
on Child Abuse and Neglect, the Mayor, nor the Council of the District of Columbia except
under the following circumstances:

(1) The compleﬁnant or witness waives confidentiality; or

(2) Under a legislative subpoena when there is a legislative investiglation for
neglect of duty or misconduct by the Ombudsperson or Ombudsperson’s office when the
identifying ihformatidn is necessary to the investigaﬁon of the ombudspersoh’s acts.

Sec. 19. Obstruction.

Page 13 of 15




323

324

325

327

328

329

330

331

(a) The Agency shall not restrict the Ombudsperson’s access to or communication with
Agency personnel, the Agency’s contracted service providers and place providers, or any entity
that works with the Agency or the children, youth, and families it serves.

(b) Any person who willfully obstructs or hinders the proper and lawful exercise of the
Ombudsperson’s powers, or willfully misleads or attempts to mislead the Ombudsperson in the
Ombudsperson’s inquiries, shall be guilty of obstruction of justice under the “District of |
Columbia Theft and White Collar Crimes Act of 19827, December 1, 1982 (D.C. Law 4~1»64;
D.C. Official Code § 22-722).

Sec. 20. Reprisals Prohibited

(a) No person, including an employee of the Ageﬁcy, an employee of the Agency’sr
contracted service and place providers, an employee of any entity that works with the Agency or
the children, youth, and families it serves, a foster parent, or a recipient of family and children's
services, who files a complaint or participates in any investigation or proceeding pursuant to this
chapter shall be subject to any penalties, sanctions, or restrictions in connedion with his, her, or
their employment or ‘be denied any right, privilege, or benefit because of suéh action.

(b) A person who alleges a violation of this part may bring a civil action for appropriate
injunctive relief, actual damaées, and punitive damages. Punitive damages shall not exceed

$10,000.
Sec. 21. Relation to Other Laws.
The provisions of this act are in addition to and do not in any manner limit or affeétlany

other provisions of law under which any remedy or right of appeal is provided for any person, or

any procedure is provided for the inquiry into or investigation of any matter. The powers
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conferred on the Ombudsperson may be exercised notwiﬂlstanding any provisibn of law to the
effect that any administrative action shall be final or unappealable.”.

Sec. 22. Fiscal impact statement.

The Council adopts the fiscal inlpact statement in the committee report as the fiscal
impact statement required by section 4a of the General Legislétive Procedures Act of 1975,
approved October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1—301.47a}.

Sec. 23. Effective date.

This act shall take effect following approval by the Mayor (or in the event of veto by the
Mayor, action by the Council to override the veto), a 30-day period of congressional review aé
pfovided in section 602(c)(1) of the District of Columbia Home Rule Act, approved December
24,1973 (87 Stat. 813; D.C. Official Code § 1-206.02(c)(1)), and publication in the District of

Cdumbia Register.
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